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with specified institutions and certain
types of accounts;

> Consideration of publicly available
information to determine whether the
foreign financial institution has been
the subject of regulatory action relating
to money laundering, or of criminal
action of any kind;

> A determination whether the
correspondent account is subject to
enhanced due diligence.

Additional Requirements
Where a Correspondent
Account is Maintained
for a Foreign Bank
The last element, enhanced due diligence,
is triggered when the correspondent
account is maintained for a foreign bank.
It requires the broker-dealer or other
institution to determine whether the foreign
bank operates (a) under an offshore
banking license, or (b) under a banking
license issued by a foreign country (i)
designated by an appropriate international
body, with U.S. concurrence, as non-
cooperative with anti-money laundering
policies, or (ii) designated by the
Department of the Treasury as warranting
special measures due to money laundering
concerns.  If any of these circumstances are
present, the regulations impose three
additional due diligence requirements:

1. Enhanced scrutiny, which includes,
among other things, assessing the

foreign bank’s own anti-money
laundering program;

2. A determination whether the foreign
bank maintains correspondent
accounts for other foreign banks,
and, if so, the identification of those
banks;

3. If the foreign bank is not publicly
traded, identification of anyone who
directly or indirectly owns, controls,
or has the power to vote at least five
percent of any class of securities of
the foreign bank.

These additional requirements do not
apply, however, to correspondent accounts
for a branch of a foreign bank operating
under an offshore branch license if the
foreign bank has been found, or is
chartered in a jurisdiction in which one or
more foreign banks have been found, by
the Board of Governors of the Federal
Reserve System to be subject to
comprehensive supervision or regulation
on a consolidated basis by appropriate
regulators, provided the foreign bank does
not fall within (b)(i) or (b)(ii) above.

Required Due Diligence
Program for Private
Banking Accounts for
Non-U.S. Persons
The proposed regulations also impose due
diligence obligations with respect to
private banking accounts for non-U.S.
persons.  These requirements include
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taking reasonable steps to ascertain (a) the
identity of all nominal and beneficial
owners of the account; (b) their lines of
business and sources of wealth; (c) the
sources of funds deposited; and (d) whether
a senior foreign political figure has an
interest in the account.  Any known or
suspected violation of law must be
reported.

The regulations focus extensively on steps
the broker-dealer or other institution must
take to determine whether a senior foreign
political figure has an interest in the
account, and, if so, to apply enhanced
scrutiny to the account.  The concern is that
such a person might be using the account to
launder the proceeds of foreign corruption.

When Due Diligence
Cannot be Adequately
Performed
Finally, the regulations require that any due
diligence program set forth procedures to
be followed when due diligence cannot be
adequately performed, including, as
appropriate, refusing to open the account,
suspending activity in the account, filing
suspicious activity reports, or closing the
account.

Conclusion
As the Department of the Treasury
continues to promulgate regulations to
implement the USA Patriot Act, broker-
dealers and other affected institutions need
to act quickly to ensure strict and timely
compliance.
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